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o repeal 23.321 (2) (a), 23.321 (3) (a), 23.321 (4) (a) 1., 30.2065, 30.28
(2) (title), 30.28 (2) (a) (intro.), 30.28 (2) (a) 1., 30.28 (2) (a) 2., 30.28 2 (@ 3.,
30.28 (2m) (c), 31.39 (2m) (0), 227.01 (13) (rt), 281.22 (1), 281.22 (2) (c), 281.22
(4), 281.36 (1) (am), 281.36 (1) (bg), 281.36 (1) (c) and (cm), 281.36 (1) (cr), 281.36
(1m), 281.36 (2) (title), 281.36 (2) (b), 281.36 (7), 281.36 (8) (title), 281.36 (8) (a),
281.36 (8) (b), 281.36 (8) (bn) 2., 281.36 (8) (c), 281.36 (8) (d), 281.36 (8) (e),
281.36 (9) (am) to (c), 281.36 (10), 281.37 (title), 281.37 (1) (intro.), 281.37 (1)
(a), 281.37 (1) (e), 281.37 (1) (P, 281.37 (2), 281.37 (3) (), 281.37 (3) (j), 281.37
(3m) and 281.37 (4); to renumber 30.28 (2) (b) 1., 30.28 (2) (b) 2., 281.22 (2)
(title), 281.22 (2m) (title) and 281.22 (2m) (a) 2.; to renumber and amend
30.28 (1), 281.22 (title), 281.22 (2) (a), 281.22 (2) (b), 281.22 (2) (d), 281.22 (2m)
(@) (intro.), 281.22 (2m) (a) 1., 281.22 (2m) (b), 281.22 (3), 281.36 (2) (a), 281.36
(3), 281.36 (8) (bn) 1., 281.37 (1) (b), 281.37 (1) (d), 281.37 (2m), 281.37 3
(intro.), 281.37 (3) (a), 281.37 (3) (b), 281.37 (3) (c), 281.37 (3) (d), 281.37 (3) (e),
281.37 (3) (f), 281.37 (3) (h). 281.37 (3) (i) and 281.37 (5); to amend 20.370 (4)
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(bi), 23.321 (title), 30.025 (1b) (b), 30.03 (4) (a), 30.2022 (2), 30.207 (7) (a), 30.28
(title), 30.28 (2m) (a), 30.28 (2m) (am), 30.28 (2m) (b), 30.28 (2m) (d}, 30.28 (2r)
(a) (intro.), 30.28 (2r) (a) 1., 30.28 (21) (b), 30.298 (3), 281.165 (4) (a) 1m., 281.36
(4) (intro.), 281.36 (4) (b), 281.36 (4) (e) 1., 281.36 (4) (e) 2., 281.36 (4) (e) 3.,
281.36 (5) (intro.), 281.36 (5) (a), 281.36 (5) (b), 281.36 (6) (a) 1., 281.36 (9) (a)
(intro.), 281.36 (9) (a) 1., 281.36 (9) (a) 2., 281.36 (9) (a) 3., 281.98 (1) and 814.04
(intro.); to repeal and recreate 281.36 (title); and to create 20.370 (4) (bm),
23.321 (1) (title), 23.321 (2) (title), 23.321 (2m) (title), 23.321 (3) (title), 23.321
(3m), 23.321 (4) (title), 23.321 (5) (title), 23.321 (6) (title), 30.28 (1) (a), 30.28 (1)
(b), 30.28 (1m), 227.01 (13) (ru), 281.17 (10) (c), 281.36 (1) (bd), 281.36 (1) (bj),
281.36 (1) (cp), 281.36 (3b) (title), 281.36 (3b) (a), 281.36 (3g) (title), 281.36 (3g)
(a), 281.36 (3g) (c), 281.36 (3g) (d), 281.36 (3g) (e), 281.36 (3g) (f), 281.36 (3g) (f),
281.36 (3g) (fm), 281.36 (3g) (fr), 281.36 (3g) (g), 281.36 (3g) (h), 281.36 (3g) (i),
281.36 (3m), 281.36 (3n), 281.36 (3p), 281.36 (3r), 281.36 (9) (d) and (e), 281.36
(11), 281.36 (12) (a), 281.36 (12) (b), 281.36 (13) and 281.36 (14) of the statutes;
relating to: permits for discharges into wetlands; wetland mitigation; wetland

mapping and delineation; fees for permits and other authorizations or

determinations by the Department of Natural Resources relating to structures,
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2 @le—making authori@ making appropriations; and providing penalties.

Analys1s by the Leg1s]ati ve Reference Bureau
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of this draft. 4;:«-—-—“ INS AN

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

3 ” SECTION 1. 20.370 (4) (bi) of the statutes is amended to read:
4 20.370 (4) (b)) Water regulation and zoning — fees. From the general fund, all
5 moneys received under ss. 23.32 (3), 23.321, 30.28, 31.39, and 28122 281.36 (12) for

6 activities relating to permits, contracts. authorizations, and other approvals issued

7 under s. 281.36 and chs. 30 and 31, for activities relating to water quality standards

8 under subch. II of ch. 281, and for wetland mapping under s. 23.32 and wetlands
9 services under s. 23.321.
10 Y SEcTioN 2. 20.370 (4) (bm) of the statutes is created to read:
11 20.370 (4) (bm) Wetland restoration — fees; payments. From the general fund,
12 all moneys received as surcharge fees under s. 281.36 (11) and all moneys received

Sule
@ (as payments by the departmengunder the in lieu fee f)rogram under s. 281.36 (3r)

14 (e) for the restoration oii’reation of wetlands and for any other activities authorized
S ,
@ under the int lieu fee f)rogram. INSERT & -
16 SECTION 3. 23.321 (title) of the statutes is amended to read:
17 23.321 (title) Wetland map-review; identification; and confirmation.
18 / SEcTION 4. 23.321 (1) (title) of the statutes is created to read:
19 23.321 (1) (title) DEFINITION.
20 SECTION 5. 23.321 (2) (title) of the statutes is created to read:

+ A - a
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SECTION 5

23.321 (2) (title) TYPES OF SERVICES.

SECTION 6. 23.321 (2) (a) of the statutes is repealed.

SECTION 7. 23.321 (2m) (title) of the statutes is created to read:

23.321 (2m) (title) MEMORANDUM OF AGREEMENT,

SECTION 8. 23.321 (3) (title) of the statutes is created to read:

23.321 (3) (title) FEES: GENERALLY.

SECTION 9. 23.321 (3) (a) of the statutes is repealed.

SECTION 10. 23.321 (3m) of the statutes is created to read:

23.321 (3m) FEES: EXPEDITED SERVICE. The department may charge a
supplemental fee for a type of service under sub. (2) that is in addition to the fee
charged under sub. (3) if all of the following apply:

(a) The applicant requests in writing that the service be provided within a time
period that is shorter than the time limit specified under sub. (4) for that type of
service.

(b) The department verifies that it will be able to comply with the request.

SECTION 11. 23.321 (4) (title) of the statutes is created to read:

23.321 (4) (title) TIME LIMITS.

SECTION 12. 23.321 (4) (a) 1. of the statutes is repealed.

SECTION 13. 23.321 (5) (title) of the statutes is created to read:

23.321 (8) (title) LENGTH OF VALIDITY.

SEcTION 14. 23.321 (6) (title) of the statutes is created to read:

23.321 (6) (title) INCLUDED ON MAPS.

SECTION 15. 30.025 (1b) (b) of the statutes is amended to read:

30.025 (1b) (b) “Permit” means an individual permit, a general permit, an

approval, or a contract required under this subchapter or subch. I, a permit or an
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SECTION 15

approval required under ch. 31, a storm water discharge permit required under s.
283.33 (1) (a), or a water-quality-certification wetland general permit or wetland
individual permit required under s. 281.36 or under rules promulgated under subch.
IT of ch. 281 to implement 33 USC 1341 (a).

SECTION 16. 30.03 (4) (a) of the statutes is amended to read:

30.03 (4) (a) If the department learns of a possible violation of s. 281.36 or of
the statutes relating to navigable waters or a possible infringement of the public
rights relating to navigable waters, and the department determines that the public
interest may not be adequately served by imposition of a penalty or forfeiture, the
department may proceed as provided in this paragraph, either in lieu of or in addition
to any other relief provided by law. The department may order a hearing under ch.
227 concerning the possible violation or infringement, and may request the hearing
examiner to issue an order directing the responsible parties to perform or refrain

from performing acts in order to comply with s. 281.36 or to fully protect the interests

- of the public in the navigable waters. If any person fails or neglects to obey an order,

the department may request the attorney general to institute proceedings for the
enforcement of the department’s order in the name of the state. The proceedings

shall be brought in the manner and with the effect of proceedings under s, 111.07 (7).

=+=NOTE: I did not amend s. 30.03 (2) to include violations of 5. 281.36 since they
would be violations under ch. 281, which are covered by the provisions in s. 299.95. If you
want to amend s. 30.03 (2) to include violations of s. 281.36, s. 281.36 must be excluded

N
SECTIONT7.730.2022 (2) of the statutes is amended to read:

30.2022 (2) The exemption under sub. (1) does not apply unless the activity is

accomplished in accordance with interdepartmental liaison procedures established
by the department and the department of transportation for the purpose of

minimizing the adverse environmental impact, if any, of the activity. If the activity
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P

cts a wetland. as defined in s. 23.32 (1) @and if the rtment determin s)

(mitigation is requiredy the depa ent of transportation shall conduct the

mitigation either by complying with the interdepartmental liaison procedures and

any applicable interagency agreement on mitigation banks that is approved by the

department of natural resources or by using any of the methods specified in s. 281.36
(3r) (@) 1.to 3.‘/

SECTION 18. 30.2065 of the statutes is repealed,
N,

SECTM;SN 19. 30.207 (7) (a) of the statutes is amended to read:

30.207 (7) (a) Atleast 15 days before beginning the activity that is authorized
by a general permit under this section the person who wishes to conduct the activity
shall submit a notice to the department and shall pay the fee specified in s. 30.28 {2}
{b}-2 (1) (d). The notice shall describe the activity, state the name of the person that
will be conducting the activity and state the site where the activity will be conducted.
The notice shall also contain a statement signed by the person conducting the
activity that the person will act in conformance with the standards contained in the
general permit.

SECTION 20. 30.28 (title) of the statutes is amended to read:

30.28 (title) Fees for permits, other approvals, and determinations and
hearings.

SectioN 21. 30.28 (1) of the statutes is renumbered 30.28 (1) (intro.) and
amended to read:

30.28 (1) (intro.) The department shall charge a permit-or-approval fee for

30-21-te-30-27 reviewing, investigating, and making decisions on determinations and
on whether to issue or grant permits, contracts, authorizations, or other approvals
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under this subchapter. The permit-or-approval required fee shall accompany the
permit application;-netice-or-request-for-approval or other submitted documentation.
The department shall set each type of fee in the amount that is necessary to meet the

costs incurred by the department except as follows:

SEecTION 22. 30.28 (1) (a) of the statutes is created to read:

30.28 (1) (a) For an individual permit issued under s. 30.208, the application
fee shall be $600.

SECTION 23. 30.28 (1) (b) of the statutes is created to read:

30.28 (1) (b) For authorization to proceed under a general permit issued under
s. 30.206, the application fee shall be $300.

SecTION 24. 30.28 (1m) of the statutes is created to read:

30.28 (1m) ADDITIONAL FEES. (a) In addition to the fees required under sub. (1),
the department may set and charge fees for making any of the following
determinations:

1. An identification of an ordinary high—-water mark.

2. A determination of navigability.

3. Any other determination that is necessary for reviewing, investigating, or
making a decision on applications for permits, contracts, authorizations, or other
approvals under this chapter.

(b) The department shall set each fee authorized under this subsection in the
amount that is necessary to meet the costs incurred by the department.

SECTION 25. 30.28 (2) (title) of the statutes is repealed.

SECTION 26. 30.28 (2)’ (a) (intro.) of the statutes is repealed.

SECTION 27. 30.28 (2) (a) 1. of the statutes is repealed.

SecTION 28. 30.28 (2) (a) 2. of the statutes is repealed.
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SECTION 29
SecTION 29. 30.28 (2) (a) 3. of the statutes is repealed.
SecTION 30. 30.28 (2) (b) 1. of the statutes is renumbered 30.28 (1) (c).
SEcTION 31. 30.28 (2) (b) 2. of the statutes is renumbered 30.28 (1) (d).
SecTiOoN 32. 30.28 (2m) (a) of the statutes is amended to read:

30.28 (2m) (a) The department shall refund a permit-er-approval fee charged

under sub. (1) (a) if the applicant requests a refund before the department

determines that the application for-the-permit-or-approval is complete. Except as
provided in par. (am), the department may not refund a permit-or-approval fee after

the department determines that the application is complete unless required to do so

under a rule promulgated under s. 299.05.

SecTION 33. 30.28 (2m) (am) of the statutes is amended to read:

30.28 (2m) (am) The department shall refund 50% of the fee specified in sub.
{2-b)-+- (1) (c) if the department denies an application for a general permit under
s. 30.207 (3) (d) 1. or does not issue a general permit under s. 30.207 (6).

SECTION 34. 30.28 (2m) (b) of the statutes is amended to read:

30.28 (2m) (b) If the-applicant-applies-for-a permit,requests-an-approval-or
submits-a-notice-under-5-30.207(7) a person applies for a permit or otherwise seeks

authorization or gives notice for a project or activity after the project or activity is

begun or after it is completed, the department shall charge an amount equal to twice
the amount of the fee that it would have charged under this section.

SEcTION 35. 30.28 (2m) (c) of the statutes is repealed.

SECTION 36. 30.28 (2m) (d) of the statutes is amended to read:

30.28 (2m) (d) The department;-by-rule; may increase any fee specified in sub.

(2)-{a)—The-department by rule, may-increase-afee specified-in-sub—2)-(b) (1) or (1m)

only if the increase is necessary to meet the costs incurred by the department in
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activities for which the fee is charged.

SecTION 37. 30.28 (2r) (a) (intro.) of the statutes is amended to read:

30.28 (2r) (a) (intro.) The department, by rule, may charge a supplemental fee
for a permit or,_contract, authorization, other approval, or determination that is in
addition to the fee charged under this section if all of the following apply:

SECTION 38. 30.28 (2r) (a) 1. of the statutes is amended to read:

30.28 (2r) (a) 1. The applicant requests in writing that the permit ez, approval

authorization. or determination be issued or the contract be granted within a time

period that is shorter than the time limit under the rule promulgated under par. (b)
for that type of permit er, contract, authgerization. approval, or determination.
SEcTION 39. 30.28 (2r) (b) of the statutes is amended to read:

30.28 (2r) (b) If the department promulgates a rule under par. (a), the rule shall

contain a time limit for each type of permit er,_ contract, authorization, approval

permit-or-approval, or determination.

SeEcTION 40. 30.298 (3) of the statutes is amended to read:

30.298 (3) Any person who violates a general permit under s. 30.206 or-30.2065
shall forfeit not less than $10 nor more than $500 for the first offense and shall forfeit

not less than $50 nor more than $500 upon conviction of the same offense a 2nd og

SECTION 41. 31.39 (2m) (c) of the statutes is repealed. /

227.01 (13) (ru) Is a wetland general permit issued under s. 281.36 (3g).
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SECTION 44
SECTION 44. 281.165 (4) (a) 1m. of the statutes, as created by 2011 Wisconsin

Act 6, is amended to read:

281.165 (4) (@) Im. The wetland area is -a-nonfederal-wetland.as-defined-in-s-
281.36-{1)-{¢) not subject to federal jurisdiction under 33 USC 1344, and the activity

will affect less than 3 acres of that wetland area.

SECTION 45. 281.17 (10) (c) of the statutes is created to read: |

281.17 (10) (c) This subsection does not apply to discharges into wetlands that
are subject to regulation under s. 281.36.

SECTION 46. 281.22 (title) of the statutes is renumbered 281.36 (12) (title) and
amended to read:

281.36 (12) (title) Eres APPLICATION FEES AND TIME LIMITS EOR-WATER QUALITY

DETERMINATIONS-FOR-WETLANDS.

SECTION 47. 281.22 (1) of the statutes is repealed.

SECTION 48. 281.22 (2) (title) of the statutes is renumbered 281.36 (12) (c)
(title).

SECTION 49. 281.22 (2) (a) of the statutes is renumbered 281.36 (12) (c) 1. and
amended to read:

281.36 (12) (c) 1. The department shall refund the an application fee charged

for a wetland individual permit under par. (a) 1. if the applicant requests a refund

before the department determines that the application fer-the-determination is
complete. The department may not refund a fee after the department determines

that the application is complete unless required to do so under a rule promulgated

under s. 299.05.

SecTION 50. 281.22 (2) (b) of the statutes is renumbered 281.36 (12) (c) 2. and

amended to read:
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individual permit after the discharge is begun or after it is completed, the

department shall charge an amount equal to twice the amount of the fee that it would
have charged under this section.

SECTION 51. 281.22 (2) (c) of the statutes is repealed.

SECTION 52. 281.22 (2) (d) of the statutes is renumbered 281.36 (12) (¢) 3. and
amended to read:

281.36 (12) (c) 3. The department-by-rule; may increase the fee specified in sub.

(1) only if the increase is necessary to meet the costs of the department in performing

the activities for which the fee is charged.

SECTION 53. 281.22 (2m) (title) of the statutes is renumbered 281.36 (12) (d)
(title).

SECTION 54. 281.22 (2m) (a) (intro.) of the statutes is renumbered 281.36 (12)
(d) 1. (intro.) and amended to read:

281.36 (12) (d) 1. (intro.) The department, by rule, may charge a supplemental
fee for-a-determination-undersub(1) that is in addition to the a fee charged under
sub—(1) this subsection if all of the following apply:

SECTION 55. 281.22 (2m) (a) 1. of the statutes is renumbered 281.36 (12) (d) 1.
a. and amended to read:

281.36 (12) (d) 1. a. The applicant requests in writing that the determination

decision on the application be issued within a time period that is shorter than the

time limit promulgated under par-—{b} subd. 2. for the determination decision.

SECTION 56. 281.22 (2m) (a) 2. of the statutes is renumbered v281.36 (12) (d) 1.
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SECTION 57

SecTION 57. 281.22 (2m) (b) of the statutes is renumbered 281.36 (12) (d) 2. and
PLAIN

amended to read:

281.36 (12) (d) 2. If the department chadecyifee under par:
{a} subd. 1., the rule shall contain fer a time limit for making determinations-under

sub.(1} decision o) on Hha app lication

SecTION 58. 281.22 (3) of the statutes is renumbered 281.36 (12) (e) and

amended to read:

281.36 (12) (e) Exemptions from fees. Subsections-{1);{2)-and(2m) Paragraphs

(a). (b). (c). and (d) do not apply to any federal agency or state agency.

SECTION 59. 281.22 (4) of the statutes is repealed.

SecTION 60. 281.36 (title) of the statutes is repealed and recreated to read:

281.36 (title) Permits for discharges into wetlands; mitigation.

SECTION 61. 281.36 (1) (am) of the statutes is repealed.

SecTION 62. 281.36 (1) (bd) of the statutes is created to read:

281.36 (1) (bd) “Fill material” has the meaning given in 33 CFR 323.2 (e), as
the meaning exists on the effective date of this paragraph .... [LRB inserts date].

SECTION 63. 281.36 (1) (bg) of the statutes is repealed.

SECTION 64. 281.36 (1) (bj) of the statutes is created to read:

281.36 (1) (bj) “Mitigationy” means the restoration, enhancement, or creation
of wetlands to compensate for adverse impacts to other wetlands.

SECTION 65. 281.36 (1) (c) and (cm) of the statutes are repealed.

SECTION 66. 281.36 (1) (cp) of the statutes is created to read:

281.36 (1) (cp) “Practicable" means reasonably available and capable of being

implemented after taking into consideration cost, site availability, available




10

P
»—Ocoooqcam.pwm»—

13
14
15
16
17
18
19
20
21
22
23
24

25

2011 - 2012 Legislature ~13- o

SECTION 66

technology, logistics, and proximity to the proposed project site, in light of the overall
purpose of the project.

SECTION 67. 281.36 (1) (cr) of the statutes is repealed.

SECTION 68. 281.36 (1m) of the statutes is repealed.

SECTION 69. 281.36 (2) (title) of the statutes is repealed.

SECTION 70. 281.36 (2) (a) of the statutes is renumbered 281.36 (3b) (b) and
amended to read:

281.36 (3b) (b) No person may discharge dredged material or fill material into
a nonfederal wetland unless the discharge is authorized by a water—quality

certification wetland general permit or individualfissued by the department under

this section or the discharge is exempt under sub. (4). No person may violate any
condition impesed-by-the department-in-a-water quality certification contained in a

wetland general or individual permit issued by the department under this section.

The department may not issue a water-quality-certification wetland general or

individual permit under this section unless it determines that the discharge

authorized pursuant to the wetland general or individual permit will comply with all

applicable water quality standards.

SecTION 71. 281.36 (2) (b) of the statutes is repealed.

SECTION 72. 281.36 (3) of the statutes is renumbered 281.36 (2m) and amended
to read:

281.36 (2m) DELINEATION PROCEDURES. For purposes of delineating the

boundary of a nenfederal wetland;-the-department-and-the person-whe-is-applying
for-or-whe-helds-a-water-quality-certification-under-this-sectionshall- use under this

section, the procedures contained in the wetlands delineation manual published by

the U.S. army corps of engineers shall be used. The edition of the manual that shall
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SECTION 72
be used shall be the 1987 edition of the manual and any document that the U.S. army
corps of engineers issues interpreting that manual, unless the U.S. army corps of

engineers publishes an edition of the manual after January 9, 2001, and the

department by-rule designates that edition as the one to be used under this

subsection. H-the-U.-S—army-corps—of-engineers—issues—a—guidance—document

SECTION 73. 281.36 (3b) (title) of the statutes is created to read:

281.36 (3b) (title) PERMIT REQUIRED.

SECTION 74. 281.36 (3b) (a) of the statutes is created to read:

281.36 (3b) (a) For purposes of thié section, a wetland general or individual
permit issued by the department constitutes water quality certification as required
by 33 USC 1341 (a).

SECTION 75. 281.36 (3g) (title) of the statutes is created to read:

281.36 (3g) (title) WETLAND GENERAL PERMITS.

SEcTION 76. 281.36 (3g) (a) of the statutes is created to read:

281.36 (3g) (a) Required permits. The department shall issue a wetland

general permit for each of the following types of discharges:
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1. A discharge that is necessary for the treatment or disposal of hazardous
waste or toxic pollutants, if the discharge does not contain hazardous waste or toxic
pollutants and does not affect more than 2 acres of wetland.

2. A discharge that is necessary for temporary access and dewatering, if the
discharge does not affect more than 2 acres of wetland.

3. A temporary or permanent discharge for routine utility construction and
maintenance projects and activities.

4. A discharge that is part of a development for industrial purposes, if the
discharge does not affect more than 10,000 square feet of wetland. For purposes of
this subdivision, the development of a waste disposal site is considered to be a
development for industrial purposes.

5. A discharge that is part of a development for commercial purposes, if the
discharge does not affect more than 10,000 square feet of wetland.

6. A discharge that is part of a development for residential purposes, if the
discharge does not affect more than 10,000 square feet of wetland.

7. A discharge that is part of a development for agricultural purposes, if the
discharge does not affect more than 10,000 square feet of wetland.

8. A discharge that is part of a development for municipal purposes, if the
discharge does not affect more than 10,000 square feet of wetland.

9. A discharge that is part of a development for recreational purposes, if the
discharge does not affect more than 10,000 square feet of wetland.

10. A discharge that is necessary for the construction, reconstruction, or
maintenance of a bridge or culvert that is part of a transportation project that is
being carried out under the direction and supervision of a city, village, town, or

county.
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1 SecTION 77. 281.36 (3g) () of the statutes is created to read:
2 281.36 (4) (3g) (c) Additional permits. The department may issue wetland
3 general permits, in addition to those required under pars. (a) and (b), to regulate
4 other discharges that affect wetlands located in this state.
5 SECTION 78. 281.36 (3g) (d) of the statutes is created to read:
6 281.36 (3g) (d) Standards for wetland types. In issuing general permits under
7 this subsection, the department shall establish different requirements, conditions,
8 and exceptions for discharges into different types of wetlands. A general permit may
9 not authorize a discharge into a type of wetland that is classified as being rare or
10 imperiled under the natural heritage inventory prepared by the department under
11 s. 23.27 (3). |
12 SEcTION 79. 281.36 (3g) (e) of the statutes is created to read:
13 281.36 (3g) () Period of validity, subsequent actions. A wetland general permit
14 issued under this subsection is valid for a period of 5 years. Upon compliance with
15 the requirements under pars. (f) to (g), the department may renew, modify, or revoke

a wetland general permit issued under this subsection and until such renewalk

ﬂm}“d\j
@fication, or revocation, the general permit shall remain in effec}g\'. CUV\A Y o ed
SECTION 80. 281.36 (3g) (f) of the statutes is created to read: \VAW

19 281.36 (3g) (O PL’{g{%C nMaar&nwh 1l crl(i im ifnterested
20 members of the public k]&ices‘ of its intention to issue, renew, modify, or revoke a
21 wetland general permit unde; this subsection. Procedures for providing public
22 notices shall include all of the following:

23 I. Publication of a class 1 notice under ch. 985.

24 2. Providing a copy of the notice to any person or group upon request of the

25 person or group.



[a%}

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2011 - 2012 Legislature ~17- VR

SECTION 80

Publication of the notice through an electronic notification s@’

>

—

established by the department.

&0 A Publication of the notice on the department’s Internet Web site.

SecTION 81. 281.36 (3g) (fg) of the statutes is created to read:

281.36 (3g) (fg) Date of notice. For the purpose of determining the date on
which public notice is provided under this subsection, the date on which the
department first publishes the notice on its Internet Web site shall be considered the
date of public notice.

SecTION 82. 281.36 (3g) (fin) of the statutes is created to read:

281.36 (3g) (fm) Written comments. The department shall provide a period of
not less than 30 days after the date of the public notice during which time interested
persons may submit their written comments on the department’s intention to issue,
renew, modify, or revoke a wetland general permit under this subsection. All written
comments submitted during the period for comment shall be retained by the
department and considered by the department in acting on the general permit.

SecCTION 83. 281.36 (3g) (fr) of the statutes is created to read:

281.36 (3g) (fr) VDescriptjon in notice. Every public notice provided by the
department under par. (f) shall include a description of the discharges to be
authorized under the wetland general permit.

SECTION 84. 281.36 (3g) (g) of the statutes is created to read:

281.36 (3g) (g) Public informational hearing. 1. The department shall provide
an opportunity for any interested state agency or federal agency or person or group
of persons to request a public informational hearing with respect to the department’s
intention to issue, renew, modify, or revoke a wetland general permit under this

subsection. The request for the hearing shall be filed with the department within 30
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1 days after the provision of the public notice under par. (f) and shall indicate the
2 interest of the party filing the request and the reasons why the hearing is warranted.
3 2. The department shall hold a public informational hearing upon a request
4 under subd. 1. if the department determines that there is a significant public interest
5 in holding such a hearing. Hearings held under this subsection are not contested
6 cases under s. 227.01 (3).
7 3. Public notice of any hearing held under this subsection shall be circulated
8 in accordance with the requirements under par. (f). The public notice shall include
9 the time, date, and location of the hearing, a summary of the subject matter of the
10 wetland general permit, and information indicating where additional information
11 about the general permit may be viewed on the department’s Internet Web site. The
12 summary shall contain a brief, precise, easily understandable, plain language
13 description of the subject matter of the general permit. ( /* B -
14 SeEcTION 85. 281.36 (3g) (h) of the statutes is created to read: T
15 281.36 (3g) (h) Authorizations for discharges under wetland g%era] permits.
16 1. A person wishing to proceed with a discharge that may be authorized under a
17 wetland general permit shall apply to the department, with written notification of
18 the person’s wish to proceed, not less than 30 days before commencing the discharge
19 authorized by the general permit unless subd. 4. applies. The appkcation shall
20 provide information describing the discharge in order to allow the department to
21 determine whether the discharge is authorized by the wetland genefal permit and

22 shall g1ve the department consent to enter and inspect the site, subject to sub. (9).

Ol

%
2

4 Wbiect of the applicationg The épplication shall
25 include a detailed explanation of why the impact to the wetland cannot be aveided lod
| COVIAUT
| ?‘}Q oA dAD %@o“(ﬂ\% W}MM Jhat Uﬂu’f’g'
0o pack &4 the v ®
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and how the impact to the wetland will be minimized to the greatest extent

practicable. The application shall be accompanied by the fee specified in sub. (12)

(a) 1. and the fee authorized under sub. (11), if applicabl gff the application is for
authorization to proceed under a wetland general permit witha disecharge-that-is
thet v R LUNCLLN 2506 c%) (e)4., 5

Tal; ide

application shall be accompanied by a surchargd, as calculated under sub.i(,h?). The

department may make a request for additional information one time during this

30-day period. <  INSET / - /R

2. If, within 30 days after an application under subd. 1. is received by the
department, the department does not either request additional information or
inform the applicant that a wetland individual permit will be required as provided
in par. (i), the discharge shall be considered to be authorized under the wetland
general permit and the applicant may proceed without further notice, hearing,
permit, or approval if the discharge is carried out in compliance with all of the
conditions of the general permit.

3. If the department requests additional information under subd. 1., the
30-day period is tolled from the date the person applying for authorization to proceed
receives the request until the date on which the department receives the additional
information.

4. As part of a wetland general permit issued under par. (c), the department
may waive the requirement that a person wishing to proceed under the general
permit apply to the department as required under this paragraph so that the person
may proceed with the discharge without specific authorization from the department.

5. Authorization to proceed under a wetland general permit is valid for 5 years

after the date on which the discharge is considered to be authorized.
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SEcCTION 86. 281.36 (3g) (i) of the statutes is created to read:
281.36 (3g) () Wetland individual permit in lieu of wetland general permit. For
a proposed discharge for which an application has been received by the department
under par. (h), the department may decide to require that a person who submitted
the application apply for a wetland individual permit if the department has
inspected the site as provided in par. (h) and has determined that conditions specific

to the site require additional restrictions on the discharge in order to provide

W laNd ol
reasonable assurance that no significant adverse impacts to tma(functional @m

@will occur. @

SECTION 87. 281.36 (3m) of the statutes is created to read:

281.36 (3m) WETLAND INDIVIDUAL PERMITS. (a) When permit required. Any
person wishing to proceed with a discharge into any wetland shall submit an
application for a wetland individual permit under this subsection unless the
discharge has been authorized under a wetland general permit as provided in sub.
(3g) or is exempt under sub. (4). Before submitting the application, the department
shall hold a meeting with the applicant to discuss the details of the proposed
discharge and the requirements for submitting the application and for delineating
the wetland. An applicant may include in the application a request for a public
informational hearing. The application shall be accompanied by the applicable fee
specified in sub. (11) or (12) (a) 1.

(b) Analysis of practicable alternatives. An applicant shall include in an

application submitted under par. (a) an analysis of the practicable alternatives that
wskand

-~ will minimize and avoid the adverse impacts of the discharge on W[functional

values(of the wetlandy and that will not result in any other significant adverse

environmental consequences.
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(c) Review; no additional information required. In issuing wetland individual .
permits under this section, the department shall review an application, and within
30 days after the application is submitted, the department shall determine that
either the application is complete or that additional information is needed. If the
department determines that the application is complete, the department shall notify
the applicant in writing of that fact within the 30-day period, and the date on which
the notice under this paragraph is sent shall be considered the date of closure for
purposes of par. (g) 1.

(d) Additional information requested. If the department determines that the
application is incomplete, the department shall notify the applicant in writing and
may make only one request for additional information during the 30-day period
specified in par. (c). Within 10 days after receiving all of the requested information
from the applicant, the department shall notify the applicant in writing as to
whether the application is complete. The date on which the 2nd notice under this
paragraph is sent shall be set as the date of closure for purposes of par. (g) 1. The
department may request additional information from the applicant to supplement
the application, but the department may not request items of information that are
outside the scope of the original request unless the applicant and the department
both agree. A request for any such additional information may not affect the date
of closure.

(e) Specificity of notice; limits on jnfor;atjon. Any notice stating that an
application has been determined to be incomplete or any other request for
information that is sent under par. (d) shall state the reason for the determination

or request and the specific items of information that are still needed.
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SECTION 87
(f) Failure to mget time limits. 1If the department fails to meet the 30-day time

limit under par. (c)
considered to have a tlate of closure that is the last day of that 30-day or 10-day time
period for purposes of par. (g) 1.

(8 Notice of application. 1. Within 15 days after the date of closure, as
determined under par) (c) or (d), the department shall provide notice of pending
application to intereste membersyi(&)f the public, as determined by the department.
If the applicant has requested a public informational hearing as part of the
submitted application, a notice of the public hearing shall be part of the notice of
pending application.

2. If the notice of pending application does not contain a notice of public
informational hearing, any person may request a public informational hearing in
writing or the department may decide to hold a public informational heariﬁg with
or without a request being submitted if the department determines that there is a
significant public interest in holding a hearing.

(h) Request for hearing. A request for a public informational hearing under par.

(g) 2. must be submitted to the department or the department’s decision to hold a

public informational hearing must occur within 20 days after the department

- provides the notice of pending application. The department shall provide notice of

public informational hearing within 15 days after the request for the public hearing
is submitted or the department makes its decision to hold a public informational
hearing.

() Decision. Within 20 days after the period for public comment under par. (j)
has ended or if no public informational hearing is held, withi‘n 30 days efythe 30-day

has ivnda

comment period under par. U),(che,department shall render a decision issuing or

r 10-day time limit under par. (d), the application shall be *
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denying the wetland individual permit that is the subject of the application A

submitted under par. (a). If the decision issued by the department under this

paragraph is a denial, the department shall include in the decision the specific
grounds and reasons as to how the applicable provisions of this section were not met.
If the denial is based on an incomplete application, the department shall inform the
applicant of the areas of the épplication that were incomplete. /

() Public comment. 1. The department shall provide a period for public

comment after the department has provided a notice of pending application under

par. (g) during which time any person may submit written comments with respect-
to the application for a wetland individual permit. The department shall retain all
of the written comments submitted during this period and shall consider all of the
comments in rendering a decision on the application. The period for public comment
shall end on the 30th day following the date on which the department provides the
notice of pending application except as provided in subd. 2.

2. If a public informational hearing is held, the period for public comment shal;
end on the 10th day following the date on which the hearing is completed.

SEcCTION 88. 281.36 (3n) of the statyutes is created to read:

é—f}) Ruews (imidsy

281.36 (3n) REVIEW BY DEPARTMENT. (a)(F or the purpose of issuing a wetland
individual permit, during the period between the date on which the application
under sub. (3m) (a) is submitted and the date on which a decision under sub. (3m)
(i) is rendered, the department shall conduct its review under this subsection. The
department shall review the analysis of practicable alternatives presented in the

A of

application under sub. (3m) (b). The department shall limit its /<analysis to those

practicable alternatives that will have an impact on the site of the discharge and on

I
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1 those areas that are adjacent to the site if the department determines that all of the
2 following apply:
3 1. The proposed project f A thé‘dischafge will result in a demonstrable \/
4 economic benefit to the public. « N3]
5 2. The wetland to be affected is not a type of wetland that is classified as being &4 ¢
6 rare or imperiled under the natural heritage inventory prepared by the department
7 unders.23.27 (3). L - .
8 3. The wetland to be affected is highly disturbed ’a{}d degraded. v
9 (b) Factors used in review. hi its ¥eview under par- (a), the department shall
wmm ot &sté"ﬁ A untlamd
10 AR Ry impacts to the}\funetlonal
11 Pt re Ottty el oorl.
s to woetlamd fumckumat
12 1. The direct impac of the proposed ﬂ\ v ams
13 / 2. Thempacﬁt i
14 EMproposed discharge and on any past impacts to those functlona\__l_yal/ues/ m
\
5 o
15 3. e potentlal secondary 1mpackof the proposed di \b q ‘} -

E
ot l 4,
16 4. The net positive or negatlve environmental 1mpact of the p i \\ /

wanr NOT& Lused the term dlscharge t}hroughout par. (b).r
wanted, please call me to discuss this. / fs’w '

y ) E =

e

TSR e T VS Low pwmws S e :
17/ © B w

faan O

18 / shall decide which of the practicable alternatives present T $ub. (3m) (b) or

19 / by the department is the least envir a amaging. Based ¢n the decision, \\
!
1

20 | the department sh

21 applj e water quality standards, and shall issue a wetland indivi

22 |  the department finds that, upon 1mplementat10n of that alter ative, all of the

3
Y
%

23 following will occur:, ..~

. %

\\"’".‘,._M,Nw,.,,., U

Mw’mw e
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Az All practicable measures to minimize the adverse impacts to

wtlom . .
thekfunctional values@‘«\v Wt b&%&kfw - \ab

"~ 2. The discharge will not result in a significant adverse impact to the function

values of any wetland or to water quality in general. .

3. The discharge will not result in other significant adverse environmental

e i AT A A0
st s

-
\ﬂﬂésggeg@‘“‘

g

“*NOTE: Paragraphs (a), (b), and (c) were challenging to draft. First, the i
“practicable analysis” is submitted but in all of the drafting instructions it is unclear what FN&E &\
happens to it af} ission. I, therefore, require DNR to review it and then decide
Mﬁ%e is least environmentally damaging. Second, it is not clear
what the ive.js an alternative to. s an alternative an activity that is something

? If so, then no permit is required since s. 281.36 is limited to ‘
\\ discharges. Is a practicable alternative limited to an alternate type of discharge (small )

size, different place)? The language, as currently drafted, does not present this concept
clearly. s A 5 s s

’ ,@*"‘wﬁijz*ﬂ MM‘MWMW.,@M..;.ﬂ./.«.-ow g T AA*MM\W%’“}‘
kazﬁ T

*=+NOTE: Note in sub. (3n) the references to wetland sometimes is limited to just N
the wetland for which the individual permit is sought and other times refers toany .
) wetland that ‘may be affected Please review carefully:.. .. Yoo s 22

nay . | R ; wx

+*NOTE: I assumed DNR would be required to issue the individual permit

«_Therefore | used.the phrase s shall issue” mstead of “may issue” in sub. (3p)m(c) AAAAA OK?

- 7

Conddittens-onpesmie-Tengrh. As a condition of the wetland individua

permit, the department shall require that the applicant implement the practicable

alternative decided to be the least environmentally damaging under par. (c) and shall
require that applicant participate in the in lieu fee program or in some type of
mitigation under the mitigation program under sub. (3r). The permit shall specify

the period of validity for the permit. The department may extend the period of

et e i s A S
———— s
Cr s it B O 579 AP e S -

validity.

SecTION 89. 281.36 (3p) of the statutes is created to read:

281.36 (3p) NOTICE REQUIREMENTS; WETLAND INDIVIDUAL PERMITS. (a) The

department shalg‘ establlsh procedures for providing notices of pending

S W/ A A mgm "'f-ﬁuxfx&d@ The deepartend Shald

=GN otlen Lnd v e Wag’&mﬂu 2otcblnbind

o gwﬁ,)%wdamdw d e
Wumw Huo swosttauma
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applications and notices of public informational hearings to be provided under sub.

(3m). The procedures shall require all of the following:
1. That the notice be published as a class 1 notice under ch. 985. old ?"’d wpP

2. That the notice be mailed to any person or group upon requesé

3. at the notice be published through an electronic noii@
established by the departmerJ

5@% That the notice be pubished on the department’s Internet Web site.

(b) The department shally @ prescribe the form and content of notices of
pending applications and notices of public informational hearings to be provided
under sub. (3m). Each notice shall include all of the following information:

1. The name and address of the applicant.

2. A brief description of the discharge that requires the permit and the project
that includes the discharge.

3. For a notice of a public informational hearing, the time, date, and location
of the hearing.

4. For a notice of pending application and a notice of a public informational
hearing, a brief, precise, easily understandable, plain-language description of the
discharge and information indicating where the pending application may be viewed
on the department’s Internet Web site.

5. For a notice of complete application and a notice of a public informational
hearing, a statement of the tentative determination of the department on the permiit.

6. For a notice of complete application and a notice of public informational
hearing, a brief description of the procedures for the formulation of final

determinations, including a description of the comment period required under sub.

(Bm) ().
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o

A_/“—.—' “
—
«NOTE: Sub. (3p) is partially modeled after what is found under s. 30.208 (5). I
omitted the requirements under s. 30.208 (5} (b) 3. because it did not seem to fit. Let me

‘know if you want it included. 5 T ————re

1 (c) For the purpose of determining the date on which notice is provided under
2 this subsection, the date of the notice shall be the date on which the department first
3 publishes the notice on its Internet Web site, unless the department delegates to the
4 applicant under par. (d) the requirement to provide notice. If the department
) delegates to the applicant the requirement to provide notice, the date of the notice
6 shall be the date on which the department first publishes the notice on its Internet
7 Web site or 10 days after the date on which the department receives satisfactory proof
8 of publication of a class 1 notice from the applicant, whichever is later.
9 (d) The department may delegate the depértment's requirement to provide
10 notice under sub. (3m) in the manner specified in par ) 1. and 2. by doing any of

11 the following:

QR axrv&mu,p m&m e U bodo fac

ogram L £5tal0 ohsd

12 1. Requiring that the appl\lcant or the permlt provide {)\y publication, mailing, wndY
13 or other distribution one or more of the notices. ()f:( i
14 2. Requiring that the applicant for the permit pay for the publication, mailing,

1 or any other distribution costs of providing one or more of the notices.

1 SEcTION 90. 281.36 (3r) of the stat is created to read:

17 281.36 (3r) MITIGATION; IN LIEU FEE f}jzggRAM (@ The department shall

18 establish a mitigation program that applies only to the issuance of wetland

19\ individual permits and that allows mitigation to be accomplished by any of the

20 ;} following methods:

21 {\ 1. Purchasing credits from a mltlgatlon bank located in this state,

T -
22 2, ¥7 Completing [a) mitigation @ within the same watershed or within

23 one-half mile of the site of the discharge. o

N
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(b) Under the mitigation program, m1t1gat10r1 as specified in par. (a) 1.\shall be

- ,
the preferred typeiof mitigation. QAMGJ‘A\" gp(
(&

(c) The department shall establish a system of service areas for the mitigation

banks under the mitigation program that is geographically based on the locations of
the major watersheds in the state. The system shall be consistent with federal
regulations. P‘gﬂuﬂﬂm

(d) The department shall establish under th& mitigation program mitigation
ratios that are consistent with the federal ewles-\that apply to mitigation and

mitigation banks but the minimum ratio shall be at least 1.2 acres for each acre

altrecte e di1sc *-O)Omd
ffected b th di ha{_rggm mal% ! pw%»‘wwm WM

(e) ..u 3 £ ) or-speet epartment

Sub / : plat
b r(estal!hsh an in lieu fee ﬁnogram in consultation with the army corps of

engineers, under which payments are made to the department or another entity for
the purposes of restoring, enhancing, creating, or preserving wetlands or other water

resource features. The department shall establish requ1rements for calculating the

e on ik Fase SUb pro
in lieu fee payments. Under Emskpmgml the department may require the wetlands

that benefit from the program be open to the public for hunting, fishing, trapping,
Su
cross—country skiing, or hiking or any combination thereof. The program shall be

consistent with federal regulations.
/****NOTE: DNR is required, as opposed to just being authorized, to establish t—}‘;;s\

/ program. OK? \

=**NOTE: Currently “mitigation” is limited to restoring, enhancing, or creatin
wetlands. Note that the concept of “preserving” is included under the in lieu fee progr,

OK7 s S

b

g

N,

\_.M’uw s i

SECTION 91. 281.36 (4) (intro.) of the statutes is amended to read:
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281.36 (4) ExemMPTIONS. (intro.) Except as provided in sub. (5), the-certification
permitting requirement under sub. {2} (3b) does not apply to any discharge that is
the result of any of the following activities:

SecTION 92. 281.36 (4) (b) of the statutes is amended to read:

281.36 (4) (b) Maintenance, emergency repair, or reconstruction of damaged
parts of structures that are in use in a nenfederal wetland.

SECTION 93. 281.36 (4) (e) 1. of the statutes is amended to read:

281.36 (4) (e) 1. That the flow and circulation patterns and chemical and
biological characteristics of the affected nenfederal wetland are not impaired.

SecTION 94. 281.36 (4) (e) 2. of the statutes is amended to read:

281.36 (4) (e) 2. That the reach of the affected nenfederal wetland is not
reduced.

SECTION 95. 281.36 (4) (e) 3. of the statutes is amended to read:

281.36 (4) (e) 3. That any adverse effect on the aquatic environment of the
affected noenfederal wetland is minimized to the degree required by the department.

SECTION 96. 281.36 (5) (intro.) of the statutes is amended to read:

281.36 (5) INAPPLICABILITY OF EXEMPTIONS. (intro.) Notwithstanding sub. (4),
a discharge that would be exempt under sub. (4) is subject to the certification
permitting requirement under sub. £2} (3b) if the discharge is incidental to an activity
that has as its purpose bringing a nenfederal wetland, or part of a nenfederal
wetland, into a use for which it was not previously subject and if the activity may do
any of the following:

SECTION 97. 281.36 (5) (a) of the statutes is amended to read:

281.36 (5) (a) Impair the flow or circulation of any nenfederal wetland.

SECTION 98. 281.36 (5) (b) of the statutes is amended to read:
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281.36 (5) (b) Reduce the reach of any nenfederal wetland.

SECTION 99. 281.36 (6) (a) 1. of the statutes is amended to read:

281.36 (6) (a) 1. Make the rules consistent with existing federal law or
interpretation.

SEcTiON 100. 281.36 (7) of the statutes is repealed.

SECTION 101. 281.36 (8) (title) of the statutes is repealed.

SeEcTION 102. 281.36 (8) (a) of the statutes is repealed.

SECTION 103. 281.36 (8) (b) of the statutes is repealed.

SECTION 104. 281.36 (8) (bn) 1. of the statutes is renumbered 281.36 (3g) (b) and
amended to read:

281.36 (3g) (b) Additional required permits. The In addition to the wetland

general permits required under par. (a). the department shall issue wetland general

water—quality—certifications permits that are consistent with all-efthe._ and
correspond to, any general permits that are issued under 33 USC 1344 (e) that

regulate discharges other than those regulated under the required wetland general

permits issued under par. (a).

SEcCTION 105. 281.36 (8) (bn) 2. of the statutes is repealed.

SecTION 106. 281.36 (8) (c) of the statutes is repealed.

SEcTION 107. 281.36 (8) (d) of the statutes is repealed.

SECTION 108. 281.36 (8) (e) of the statutes is repealed.

SecTION 109. 281.36 (9) (a) (intro.) of the statutes is amended to read:

281.36 (9) (a) (intro.) For purposes of determining whether to issue a wetland

individual permit, whether authorization to proceed as authorized under a wetland

general permit is appropriate, or whether an_exemption under sub. (4) is
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appropriate, and for purposes of enforcing this section, any employee or other

representative of the department, upon presenting his or her credentials, may do any
of the following:

SECTION 110. 281.36 (9) (a) 1. of the statutes is amended to read:

281.36 (9) (a) 1. Enter and inspect any property on which is located a-nenfederal
wetland; or part of a-nenfederal wetland, for which an application fer-a-water-quality
certification has been submitted to-the-department under sub. (3g) or (3m).

SecTION 111. 281.36 (9) (a) 2. of the statutes is amended to read:

281.36 (9) (a) 2. Enter and inspect any property on which is located a-nenfederal
wetland to investigate a discharge of dredged-orfill material that the department has
reason to believe is in violation of this section.

SEcTION 112. 281.36 (9) (a) 3. of the statutes is amended to read:

281.36 (9) (a) 3. Gain access to and inspect any records that the-department

requires a holder of a water-quality-certificationte wetland individual permit or a
person acting under the authority of a wetland general permit is required by the

department to keep.

SeEcTioN 113. 281.36 (9) (am) to (c) of the statutes are repealed.

SecTION 114. 281.36 (9) (d) and (e) of the statutes are created to read:

281.36 (9) (d) The department shall provide reasonable advance notice to the
property owner before entering and inspecting property as authorized under par (a).

(e) If the owner of the property refuses to give consent for the entry and
inspection, the department may do any of the following:

1. Apply for, obtain, and execute a special inspection warrant under s. 66.0119.

2. Deny an application for a wetland individual permit or deny authorization

to proceed under a wetland general permit.
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o

++:NOTE: | have made some substantive changes in s. 281.36 (9) since the /P1 \

sion. Please review. e
SEcCTION 115. 281.36 (10) of the statutes is repealed.
SEcTION 116. 281.36 (11) of the stat is created to read:

URe Hﬁ
281.36 (11) RESTORATION; faﬁp ) The department shall set a surcharge fee

to be charged for each application to proceed under a wetland general permit that is
issued under sub. (3g) (a) 4., 5., or 6. The surcharge fee shall be set on an annual basis
by the department and may not exceed more than 50 percent of the market price, as
determined by the department, for the equivalent purchase of credits from a
mitigation bank. These fees shall be credited to the appropriation account under s.
20.370 (4) (bm) for the restoration and creation of wetlands. The department may
enter into agreements with other entities for the restoration and creation of such
wetlands.

(b) Any wetland that is restored or created using funding from the
appropriation under s. 20.370 (4) (bm) shall be open to the public for hunting, fishing,
trapping, cross—country skiing, and hiking. The owner of the wetland may establish
reasonable restrictions on the use of the land by the public in order to protect public

safety or to protect a unique plant or animal community.

S5
“+++*NOTE: Note that each restored or created wetland has to be open to all five
tdoor activities. OK? 7 S

SecTioN 117. 281.36 (12) (a) of the statutes is created to read:

281.36 (12) (@) Fees required. The department shall charge a fee for reviewing,
investigating, and making decisions on applications to proceed under wetland
general permits under sub. (3g) and on applications for wetland individual permits

under sub. (3m). For an authorization to proceed under a wetland general permit,
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the application fee shall be $500. For a wetland individual permit, the application
fee shall be $800.

SEcTION 118. 281.36 (12) (b) of thé statutes is created to read:

281.36 (12) (b) Additional fée. The department may set and charge a fee in the
amount necessary to meet the costs incurred by the department in reviewing
mitigation projects that are conducted by mitigation banks.

SecTION 119. 281.36 (13) of the statutes is created to read:

281.36 (13) PARTIESTO A VIOLATION. (a) Whoever is concerned in the commission
of a violation of this section for which a forfeiture is imposed is a principal and may
be charged and found in violation although he or she did not directly commit the
violation and although the person who directly committed it has not been found in
violation.

(b) A person is concerned in the commission of the violation if the person does
any of the following:

1. Directly commits the violation.

2. Aids and abets the commission of the violation.

3. Is a party to a conspiracy with another to commit the violation or advises,
hires, counsels, or otherwise procures any person to commit it.

SEcTION 120. 281.36 (14) of the statutes is created to read:

281.36 (14) PeNALTIES. (a) Except as provided in par. (b), any person who
violates any provision of this section shall forfeit not less than $100 nor more than
$10,000 for the first offense and shall forfeit not less than $500 nor more than
$10,000 upon being found in violation of the same offense a 2nd or subsequent time.

(b) Any person who violates a wetland general permit issued under sub. (3g)

shall forfeit not less than $10 nor more than $500 for the first offense and shall forfeit
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SECTION 120
not less than $50 nor more than $500 upon being found in violation of the same
offense a 2nd or subsequent time.

(c) A violation of any condition contained in a wetland general permit issued
under sub. (3g) is a violation of the statute under which the general permit was
issued.

(d) In addition to the forfeitures specified under pars. (a) and (b), a court may
order a defendant to abate any nuisance, restore a natural resource, or take, or
refrain from taking, any other action as necessary to eliminate or minimize any
environmental damage caused by the defendant.

SECTION 121. 281.37 (title) of the statutes is repealed.

SEcTION 122. 281.37 (1) (intro.) of the statutes is repealed.

SecTION 123. 281.37 (1) (a) of the statutes is repealed.

SecTION 124. 281.37 (1) (b) of the statutes is renumbered 281.36 (1) (bn) and
amended to read:

281.36 (1) (bn) “Mitigation project” means the-restoration—enhancementor

mitigation of the type specified in sub. (3r) (a) 3.

SecTION 125. 281.37 (1) (d) of the statutes is renumbered 281.36 (1) (bL) and
amended to read:

281.36 (1) (bL) “Wetlands-mitigatien Mitigation bank” means a system of
accounting for wetland loss and compensation that includes one or more sites where
wetlands are restored, enhanced or created to provide transferable credits to be
subsequently applied purchased to compensate for adverse impacts to other

wetlands.
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SECTION 126. 281.37 (1) (e) of the statutes is repealed.

SecTIiON 127. 281.37 (1) (f) of the statutes is repealed.

SEcTION 128. 281.37 (2) of the statutes is repealed.

SecTioN 129. 281.37 (2m) of the statutes is renumbered 281.36 (8m), and
Ca e

281.36 (8m) (a) 1., as renumbered, is amended to read: |

281.36 (8m) (a) 1. A person who is the holder Qi/a wetland individual permit

or-other-approval that authorizes a mitigation project shall grant a conservation
easement under s. 700.40 to the department to ensure that a wetland that is being
restored, enhanced, or created will not be destroﬂ//ed or substantially degraded by any
subsequent proprietor of or holder of interest in the property on which the wetland

is located. The department shall revoke thp wetland individuai permit er-other
app{:exlal if the holder of the individual permlt epeehef—appreval fails to take these

4
measures. ‘ S p o e - -
oy | i\

SECTION 1%0 281.37 (3) (intro.) of the statutes is renumbered 281.36 (3t)

(intro.) and amended to read:

281.36 (3t) RULES FOR MITIGATION. (intro.) The department shall promulgate

rules to establish a process for eonsideration-of-wetland-compensatory-mitigation

pending-with—the-department-on-the-date-on—which-the-rules-take-effect the

1 mltlgaglon program under sub. (3r). The rules shall address all of the following:
" SEcTION 131. 281.37 (3) (a) of the statutes is renumbered 281.36 (3t) (a) and

amended to read:

281.36 (3t) (a) Requirements for the aveidance-and-minimization-of adverse
impacts -to-the-wetland-that-will-be-affected-by the permitted-activity analysis of

A | —

g
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practicable alternatives that is included in an application for a wetland individual

permit under sub. (3m) (b).
SEcTION 132. 281.37 (3) (b) of the statutes is renumbered 281.36 (3t) (b) and

amended to read:

281.36 (3t) (b) The conditions under which credits in-a-wetlands-mitigation
bank may be used-for-wetland-compensatoery-mitigation purchased from a mitigation

bank to comply with the mitigation program under sub. (3r).
SEecTION 133. 281.37 (3) (c) of the statutes is renumbered 281.36 (3t) (c) and

amended to read:

281.36 (3t) (0 Enforcement of -arequirement-to-implement-a-mitigation-projeet

requirements under the mitigation program under sub. (3r !é gg ﬁ:t
‘ qod"cm

SEcTioN 134. 281.37 (3) (d) of the statutes is renumbered 281.36 (3t) (df and @ 7 i! (,.

amended to read:

281.36 (3t) (d) Baseline studies of the-wetland wetlands that will be affected

by the permitted-activity discharges and of the sites for mitigation prejeet-site

projects.
SEcTION 135. 281.37 (3) (e) of the statutes is renumbered 281.36 (3t) (e) and

amended to read:

281.36 (3t) (e) Plan and prejeet design requirements for -a- mitigation preject;

include requirements for relating the design of a mitigation project or a mitigation
1te
ban!g(to the hydrology of the watershed in which a mitigation project or mitigation

st
b@kiﬁ‘\%gated. P_L_/

#++NOTE: The syntax of the above provision in current law seemed verym
%

“Jto me. [ have changed the wording to make the provigion clearer. S
M ’g,‘i T et o e o Sevacsn

e,
e,

et
et i T

gt ion bank Si
rojects an which shall
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will be adversely affected by the-permitted-activity discharges, including all of the

following:

SEcTION 137. 281.37 (3) (g) of the statutes is repealed.

SECTION 138. 281.37 (3) (h) of the statutes is renumbered 281.36 (3t) (h) and
amended to read:

281.36 (3t) (h) Standards for measuring the short-term and long-term success

of -a- mitigation prejeet projects and mitigation bank sites and requirements for the
short-term and long-term monitoring of —a- mitigation preject projects and

mitigation bank sites.
SecTION 139. 281.37 (3) (i) of the statutes is renumbered 281.36 (3t) (i) and
amended to read:

281.36 (3t) (i) Remedial actions to be taken by the-applicant-if a- holders of

wetland individual permits for mitigation preject-is projects that are not successful
and actions to be taken by -a-wetlands mitigation

is{ performed by the mitigation banks

banks for mitigation

that are not successful.
SECTION 140. 281.37 (3) (j) of the statutes is repealed.
SECTION 141. 281.37 (3m) of the statutes is repealed.
SEcCTION 142. 281.37 (4) of the statutes is repealed.
SECTION 143. 281.37 (5) of the statutes is renumbered 281.36 (14) and amended

to read:



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2011 — 2012 Legislature -38 - LRB-2803/P6
MGG:wljijf

SECTION 143
281.36 (14) REPORT TO LEGISLATURE. No later than January 31, 2003, and no
later than January 31 of each subsequent odd—numbered year, the department shall
submit to the legislature under s. 13.172 (2) a report that provides an analysis of the
impact of the implementation of this-seetion mitigation on wetland resources and on
the issuance of permits or other approvals undver ss. 99.692, 61.351, 62.231, 87.30,
281.11 to 281.47 or 281.49 to 281.85 or ch. 30, 31, 283, 289, 291, 292, 293, 295, or 299.
SECTION 144. 281.98 (1) of the statutes is amended to read:

281.98 (1) Except as provided in ss. 281.344 (14) (a), 281.36, 281.346 (14) (a),

281.47 (1) (d), 281.75 (19), and 281.99 (2), any person who violates this chapter or any
rule promulgated or any plan approval, license, special order, or water quality
certification issued under this chapter shall forfeit not less than $10 nor more than
$5,000 for each violation. Each day of continued violation is a separate offense.
While an order is suspended, stayed, or enjoined, this penalty does not accrue.

SECTION 145. 814.04 (intro.) of the statutes, as affected by 2011 Wisconsin Act
2, is amended to read:

814.04 Items of costs. (intro.) Except as provided in ss. 93.20, 100.195 (5m)
(b), 100.30 (5m), 106.50 (6) (i) and (6m) (a), 111.397 (2) (a), 115.80 (9), 281.36-(2}-(b}
1., 767.553 (4) (d), 769.313, 802.05, 814.245, 895.035 (4), 895.044, 895.443 (3),
895.444 (2), 895.445 (3), 895.446 (3), 895.506, 943.212 (2) (b), 943.245 (2) (d), 943.51
(2) (b), and 995.10 (3), when allowed costs shall be as follows:

SEcTION 146. Nonstatutory provisions.

(1) PosITION AUTHORIZATIONS. The authorized FTE positions for the department
of natural resources are increased by 2.0 PR positions to be funded from the
appropriation under section 20.370 (4) (bi) of the statutes, to implement the

mitigation program under section 281.36 (3r) of the statutes as created in this act.
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(2) PROJECT POSITION CHANGES.

(@) The authorized FTE positions for the department of natural resources are
decreased by 3.0 PR project positions funded from the appropriation under section
20.370 (4) (bi) of the statutes, for the purpose for which the appropriation is made.

(b) The authorized FTE positions for the department of natural resources are
increased by 3.0 PR positions to be funded from the appropriation under section
20.370 (4) (bi) of the statutes, for the purpose of providing wetland identification and

confirmation services under section 23.321 of the statutes, as affected by this act.
e

»NoTE: Please review the above 3 provisions relating to positions and let mé\&/
know if any changes are needed in light of the treatment of 5. 20.370 (4) (bi) and (bm) in

this draft. - et B

.‘Eﬁé-gt/i\:e date.

(1) This act takes effect on the first day of the 4th month beginning after /

publication. , o %
(END) =24~ 9

e

SECTION
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Wetland permitting and mitigation law

Underyheféurren there are two permitting procedures for discharging dredged
or fill material into a wetland depending whether the wetland is subject to federal
jurisdiction. Under federal law, activities involving the discharge of dredged or fill
material into wetlands subject to federal jurisdiction (federal wetlands) must comply
with certain guideline? contained in regulations promulgated by the U.S. Army Corps
of Engineers (ACE). AWetlands that are exempt from federal jurisdiction are those
that are nonnavigable and that are isolated, intrastate wetlands. Current state law
regulates discharges in these wetlands (nonfederal wetlands).

Current law makes a distinction between wetlands that aszr/l, or that are in

proximitynto/an area of special natural resource interest SNRI@E@’@
and those wetlands that are outside these areas. Current law defines an/ayexghk”~

A gk/R\ 1W&@Wyx¢e@t@c¢sﬁfﬁs being an area that has significant ecological,
L cultural, aesthetic, education{ recreational or scientific value and specifically lists
certain areas. al 2

Under current law, a discharge into a federal or nonfederal wetland will be
authorized under an individual or general water quality certification only if the
discharge complies with all of the water quality standards that apply to wetlands.
These standards are promulgated as rules by)(DNR}and require that various
functional values of wetlands be protected fromr’adverse impacts. These functional
values include providing protection from flobding, recharging groundwater, and
providing habitat for wildlife. Ahe Department of Natural Resources

Under current law, before ACE may issue a federal permit applicable to a
federal wetland, or authorize an activity pursuant to a general federal permit, DNR
must issue a water quality certification. For a nonfederal wetland, the discharge
must be authorized by a water quality certification issued by DNR but no federal
permit is required. For a nonfederal wetland, the discharge may be authorized by
an individual certification or a general certification. Under current law, DNR may
issue a general water quality certification for types of discharges that« are
similar in nature and will cause minimal adverse environmental effects. Under
current law, DNR mﬁ&i&%@m issue general water quality certifications that are
consistent with all of the general permits issued under federal law.

Under rules promulgated by DNR, in order for DNR to issue an individual
wetland water quality certification DNR must first find that no practicable
alternative exists which would avoid causing adverse impacts to the wetland and
that all practicable measures will be taken tgminimize the adverse impacts to the
functional value of the affected wetlands)/DNR then considers any proposed
mitigation and various other factors to determine whether there will be an adverse
impact to wetland functional values or to water quality that;aﬁ% significant or other
environmental consequences that are significant. The factors used in this step of the
analysis include whether the project is wetland dependent, consideration of any
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| AsNR
practicable alternatives for the project, oéaential impactg to W‘@tlan&s, and

other cumulative and potential secondary impacts. If NR finds that there will
be no significant adverse impacts or other significant environmental consequences,
DNR must find that the project complies with wetland quality standards and must
issue the wetland water quality certification. For certain projects that are wetland
dependent, that involve impacts to not more that 0.10 acres,or that are not a wetland
that merits special consideration, DNR may limit the scope of the analysis of
practicable alternatives.

Under current law, DNR is authorized, but is not required, to consider
mitigation in determining whether to issue a water quality certiﬁcatiotﬁfL Under
current law, wetland mitigation consists of a project that restores, enhances, or
creates (improves) a wetland in order to offset the adverse impacts ;0 other wetlands
or a project that involves the purchase of credits from a wetland, mitigation bank.
A wetland mitigation bank is a system of accounting for wetland loss that includes
one or more sites where wetlands are improved to provide transferable credits to be
subsequently applied to offset adverse impact to other wetlands. Mitigation is based
on a ratio of acres improved compared to the number of acres that will suffer an
adverse impact.

Current law requires that {{}:e ratio of acres for purposes of mitigation be 1.5
acres of&W‘ for each acre that will suffer an adverse impact, with
a limited exception allowing the ratio to be one acre to one acre. Current law
prohibits from considering wetland mitigation in deciding whether to authorize
an activity,Would adversely affect an ASNRI wetland or an j r

\ /}‘\r)esa\umﬂ(gaewsp in general. Current law requires that mitigation occur within
Ny one-half mile of the wetland that will suffer an impact unless DNR determines that
= it is not practicable or ecological preferable that the mitigation occur within the

one-half mile limitation. A

This bill makes various changes to the current law described above. These
changes include the following:

1. The_bil (‘substitutes the term “wetland permit” for “water quality

y certificatio ahd specifies that the issuance of a wetland permit by DNR takes the
place of a water quality certification o'fqéquired by federal law.

2. The bill requires that DNR issue certain wetland general permits that are
in addition to the required general permits under current law. These include general
permits for discharges that are necessary for the treatment or disposal of hazardous
waste or toxic pollutants if not more than two acres of wetlands are affected, and
discharges for commercial, residential or agricultural purposes if not more than
10,000 square feet of wetland is affected” The billauthorizes D issue addition €
wetland general permits. For general permitsythe requirement under current law bill
that gthe discharges subject to ééneral permi Iwil] cause only minimal adverse ¢limin-
environmental effects 4z ellrinza ey the bilfs The bill authorizes DNR to  ples
establish different requirements, conditions, and exceptions in general permits for
discharges into different types of wetlands. The bill prohibits DNR from authorizing
in a general permit discharges into a type of wetland that is classified as being rare
or imperiled under the natural heritage inventory prepared by DNR (classified

ﬁ
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wetlands). The natural heritage inventory program Wﬁgﬁaﬁy{:}w%z;ventories
and monitors natural areas and endangered animals and plants.
7. The bill also creates requirements for giving public notice of DNR’s intent to

issue geperal permits.

@Qhe bill establishes a procedure for obtaining authorization to proceed under
a wetland general permit that is similar to the procedure for obtaining authorization
under general permits that authorize structures and other activities in or near
general waters. Under this procedure, a person must file an application to proceed
under the general permit not less than 30 days before commencing the discharge.
If, within 30 days after the application, DNR does not inform the applicant that f@}/
wetland individual permit(Wwill be required, the discharge is considered to be
authorized under the wetland general permit. The bill authorizes DNR to require
a person to apply and obtain a wetland individual permit if DNR determines that
conditions specific to the site require additional restrictions on the discharge in order
to provide reasonable assurance that no significant adverse impacts to the functional
values of the wetland will occur. Under the bill, a general permit may include a
waiver of the requirement that specific authorization be obtained for a wetland
dischg

e @ he bill changes the standards for reviewing applications for wetland
individual permits.

Under the bill, DNR reviews the practicable alternatives presented in the
application for the wetland individual permit. DNR must limit its review of these
alternatives to those that will have an impact on the discharge site and areas
adjacent to the site if DNR determines that the project causing the discharge will
result in a demonstrable ecquomig benefit to the state, the wetland to be affected is
not a classified wetland, ant Y(fg“f‘y disturbed and degraded. Under the bill, the
factors to be used in the re sSggmclude direct 1mpacts(fL})0tent1al secondary impacts ¢
certain cumulative impacts; and the net positive or negative environmental impact
of the project. Under the bill, DNR must find that the project complies with wetland
quality standards if DNR determines that the proposed project represents the least
environmentally damaging practicable alternative, all practicable measures to
minimize the adverse impact to wetland functional values will be taken, and the
discharge will not result in significant adverse impacts to wetland functional
value§ to water quality or in any other significant adverse environmental
conseqiences. Upon making such a finding, DNR is authorized, but is not required
to issue g wetland individual permit.

o The bill creates specific procedures and time limits for issuing wetland
individual permits. Under the bill, DNR must hold a meeting with the applicant to
discuss the details of the proposed discharge before the application is actually
submitted. DNR must then review an application and within 30 days after
submission thevPd{R/shall determine either, the application is complete or that
additional information is needed. The applicant may include in the application a
request for a publicinformational hearing. If the application is incomplete, DNR may
make only one additional request for information. Upon receipt of the information,
DNR has(10\days to notify the applicant whether the application is complete. The

Yen
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date on which the 30~day or 10-day notice is or should be sent triggers the time limits
for the public hearing process and for receiving public comments. Under the bill, the
term used for such a date that triggers the time limits is “date of closure.” DNR may
ask for information to supplement the one-time request for information, but such a
request may not affect the date of closure. DNR may ask for information to
supplement the one-time request for information, but such a request may not affect
the date of closure.

Within 15 days after the date of closure, DNR must provide notice of the
application to interested members of the public. If the application does not already
contain a request for a ¢public informational hearing any person may request such
a hearing. DNR on its own may decide to hold a hearing if it determipes that there
is significant public interest. The bill authorizes {fidt any person ‘E(ﬁbmit public
comments in addition to any public hearing. Under the bill, if no heariﬁg isheld, DNR
must render a decision on the application within 30 days after the fériod for public
comment has ended. If a hearingis held, the period for public comment ends ays
after the date the hearing is completed, and DNR must render its decision within 20
days after g}wﬁe%he period for public comment ends.

The bill also creates requirements for giving public notice of pending

applicatigns and informational hearings. .H,‘*\'
. 6./ The bill requires th@iﬁa/ﬁonabe performed under each wetland

individual permit that DNR issues, and removes the restriction that mitigation may
not be considered in issuing permits for discharges into ASNRI wetlands or into

] in general. Mitigation may be
accomplished by completing a mitigation project within the same watershed or
within one-half mile of the discharge site or by participating in the in lieu fee
program, if DNR establishes such a éggram. The bill authorizes DNR to create the
in lieu fee program, in consultatio® with P ACE. Under the?ﬂvogram, payments
would be made to DNR or another entity for the purposes of improving or preserving
wetlands or other water re cg features. Under the@gi)gram, DNR may require
that the wetland that b@i{%&@he am be open to the publi ufgr hunting,
fishing, trapping, cross-country skiing, and hiking. The in ligu fee pprogram must
be cofisistedjwith federal regulations that apply to such a Fégram.

Consistert @
Other provisions ( W
n

ges relating to fees paid by persons submitting applications
for wetlandGuidiyidgaPpermits and individual permits to place structures or conduct
other activities in or near navigable waters. Under current law, the amount of the
fee for a permit relating to navigable waters ot #l#/1s based on the esti ated time
DNR will spend reviewing and Cﬁ%vestigating the ga’%plication nd making
determinations on the application. For an application to proceed under a general
permit, there is no fee. This bill imposes a set fee for both types of applications.
Under current law, the amount of the fee for an individual wetland certification
is a set fee. There is no fee for an application to proceed under a general permit. This
bill increases the fee for an wetland individual permit and creates a fee for an

ten
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application to proceed under aAgeneral permit. The bill also creates a surcharge that
is applicable to certain applications to proceed under/general permits.

The bill authorizes DNR to charge fees for identifying ordinary high-water
marks, for making determinations of navigability, and for other determinations
related to issuing permits for structures and activifies in navigable waters.

Finally, the bill eliminates the requirement under current law that DNR review
wetland maps and the accompanying fee.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

Insert 3-15

«»+NOTE: For clarity, I have used the term “subprogram” to describe the in lieu fee
program since it will be part of the overall mitigation program.

Insert 19-18

«=+=NOTE: As I have tried to explain, legislation is drafted for a broader audien
}1/ just the administrators of that legislation. The phrase “single and complete project//! ¥
without a definition, could be open to many interpretations. Itis my understanding th
you do not want to incorporate the federal definition, but courts may well turn to that
definition in trying to understand ghis phrase. I looked at the definition under federal
law, which uses the term “total project.” I think that is a much more descriptive term and
have therefore included it in this provision.

Insert 24-14

++NOTE: It is confusingfin one provisionfto use the term “dischargeand thenin ¥

the next provision switch to~roject/; I have used the phrase “project causing the
discharge” in the above provision to show the interrelationship between the two terms.

Insert 24-14

2. The cumulative impacts attributable to the proposed project that may occur
to wetland functional values based on past impacts or reasonably anticipated
impacts caused by similar projects in the area affected by the project.

Insert 24-23

(¢) Standards for issuing permits. The department shall make a finding that

a proposed project causing a discharge is in compliance with water quality standards
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and that a wetland individual permit be issued if the department determines Ot/fl;t
all of the following apply:

1. The proposed project represents the least environmentally damaging
practicable alternative.

Insert 25-6

3. The proposed project will not result in any significant adverse impact to
wetland functional values, in any significant adverse impact to water quality, or in
any other significant adverse environmental consequences.

«++=NOTE: Again, note that DNR may, but does not have to, issue the permit. OK?

(d) Alternatives that avoid impacts. In determining what is the least
environmentally damaging practicable alternative for purposes of par. (c) 1., the
department shall include in its analysis practicable alternatives that avoid impacts
to wetland functional values.

Insert 39-9

SEcTION 1. Initial applicability. ( 2m) ( ())

D

(intro.), (a), and (b) and}(2m) (c), 31.39 (@)

, (1) The treatment of section 30.28|(1)
J J o { o)
281.22 (2) (c) and 281.36 (3m), (3n), (3p), (3r), ancklZ) (a)@nr:d (b) of the Statutes/\
o ? of notural tespurces
first f8$ to applications that are submitted to the department{on the effective

et

date of this subsection.

J
(2) The treatment of sectio&SlBG (ﬁz:) of the statutes first applies to

of ig’ff‘\j
he bering ge sechon 30. 28 (1)
y the Tenumber ng of Sec N j

violations committed on the effective date of this subsection.

Cand the  creation of sechon 30.28
(1) (a) and (k) OF Yhe g}a\ﬁes




DRAFTER’S NOTE LRB-2803/P6dn
FROM THE MGG:wlj;jf
LEGISLATIVE REFERENCE BUREAU

Please review this draft (farefully to ensure that it is consistent with your intent.
Please review the analysis for accuracy.

I have made some changes in this draft beyond those we specifically discussed that
should be nonsubstantive. I have included embedded notemwhich deal
with some language and substantive changeg.

Mary Gibson-Glass
Senior Legislative Attorney
Phone: (608) 267-3215




DRAFTER’'S NOTE ~ LRB-2803/P7dn
- FROM THE MGG:wlj:rs
LEGISLATIVE REFERENCE BUREAU

December 14, 2011

Please review this draft carefully to ensure that it is consistent with your intent.
Please review the analysis for accuracy.

I have made some changes in this draft beyond those we specifically discussed that
should be nonsubstantive. I have included embedded notes which deal with some
language and substantive changes for your review.

Mary Gibson-Glass
Senior Legislative Attorney
Phone: (608) 267-3215
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Gibson-Glass, Mary

From: Johnson, Dan

l
Sent: Thursday, December 22, 2011 2:56 PM 1737
To: Gibson-Glass, Mary v / f) g/
Subject: LRB 2803/P7 revisions request
Attachments: LRB 2803 P7 revisions request.doc
Mary,

Senator Kedzie requests revisions to LRB 2803/P7, as provided in the attached document. Once these revisions
are made, this draft needs to move to an introducible regular session bill.

Please call or write with any questions or concerns you may have. Thank you.

Dan Johnson

Chief of Staff

State Senator Neal Kedzie
1 1t Senate District
608.266.2635

LRB 2803 P7
revisions request....



Response to Drafters Notes

Page 7, line 13: The use of the word “subprogram” in the draft is fine.
Page 22, line 20: The use of the phrase “total project” in the draft is fine.
Page 27, line 22: Okay.

Page 29, line 1: Okay.

Page/Line Revisions

Page 16, line 19 — After “purpose”, insert, “and scope”

Page 19, line 22 through Page 20, line 2. Delete those lines and replace with the
following:

“281.36(3g)(d) Provisions. In issuing general permits under this subsection, the
department shall establish requirements, conditions, and exceptions to ensure that
the discharges will cause only minimal adverse environmental effects. A general
permit may prohibit discharge into wetlands identified by the department as one
of the following wetland community types: Great Lakes ridge and swale;
interdunal wetland; coastal plain marsh; emergent wild rice marsh; ephemeral
pond in wooded setting; boreal rich fen; and calcareous fen.

Page 20, lines 9-10 — Delete, “and potentially interested”

Page 20, lines 10 — Delete, “as determined by the department,”

Page 23, line 10 — After “department receives”, insert, “all”

Page 23, line 12 — After “under par.”, insert “(b) and”

Page 24, line 16 — Change “minimize and avoid”, to “avoid and minimize”

Page 24, line 16 — Before “wetland”, delete, “the”

Page 27, line 17 — Change this: “The department shall limit its review of analysis to
those practicable alternatives that will have an impact on the site of the discharge and on

those areas that are adjacent to the site if the department determines that all of the
following apply:”

To this: “The department shall limit its review of analysis to those practicable
alternatives on the site of the discharge and adjacent to the site of the discharge if the
applicant has substantiated the proposed project causing the discharge will result in a
demonstrable economic benefit, or is necessary for the expansion of an existing industrial
or commercial facility, or is located in an existing industrial park.” ‘



Page 27, lines 21-22 — Delete those lines.

Page 28, lines 1-4 — Delete those lines.

Page 28, line 6 — Before “wetland”, delete, “the”

Page 28, line 14 — add: “4. The functional values of the proposed wetland mitigation.”

Page 28, line 14 — renumber 4. to 5., to read, “S. The net positive or negative
environmental impact of the proposed project.”

Page 28, lines 20 — After, “alternative”, insert, “including alternatives that avoid wetland
impacts.

Page 28, lines 23-25 — Delete “any” wherever it appears in these lines.

Page 29, lines 1-4 — Delete those lines.

Page 32, line 2 — Change “may” to “shall”

Page 32, line 4 — After “combination thereof”, insert “but may establish reasonable
restrictions on the use of the land by the public in order to protect public safety or to

protect a unique plant or animal community.”

Page 35, line 21 — After “or hiking”, insert, “or any combination thereof, but the owner
of the wetland....”

Page 35, line 8 — Delete {do not repeal 281.36(10)}
Page 38, line 12 — After “project” insert “or a mitigation bank™

Page 38, line 13 — After “to the department” insert “or shall execute a comparable legal
instrument, such as a restrictive covenant, for conservation purposes”

Page 41, lines 15-16 — Delete “water quality certification” and replace with “wetland
general or individual permit”



